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March 8, 2010 

Cooper Industries, LLC is the corporate successor to McGraw-JEdison Company, Thomas 
A. Edison, Inc., and Edison Storage Battery Co. 

The PRP Data Extraction form for the two battery manufacturing facilities located at Belleville 
Avenue and Sherman Avenue in Bloomfield, New Jersey (the "Bloomfield Site") and 75 
Belmont Avenue in Belleville, New Jersey (the "Belleville Site")'erroneously identifies Exide 
Technologies as the successor to the liability for the ownership and operation of these two 
facilities, as opposed to Cooper Industries, LLC. ^ ' 

As stated in the Data Extraction Form, Thomas A. Edison, Inc. was merged with McGraw 
Electric in 1957. (See Data Extraction Form, Attachment 8). In 1960, McGraw-Edison 
Company sold certain assets to Electric Storage Battery Company. However, McGraw-Edison 
Company continued to exist as a corporate entity, and it continued to own and operate the 
Belleville Site. (See Data Extraction'Fonn, Attachment 3). The liabilities associated with 
operations of its corporate predecessors Thomas A. Edison, Inc., and Edison Storage Battery Co., 
at both the Bloomfield and Belleville Sites would have remained with McGraw-Edison ( 
"Company. . ' 

In 1985, Cooper Industries, Inc. purchased McGraw-Edison ("ompany. (See April 2, 2007 letter 
from Christopher Marraro to Sarah Flanagan, attached). In 2004, McGraw-Edison Company 
merged into Cooper Industries, LLC. (See Cooper Industries. LLC v. City of South Bend, 899 
N.E. 2d 1274 (Ind. Sup. Ct. 2009), attached). Cooper Industries, LLC thus succeeded to the 
liabilities of Mc-Graw Edison Company and its corporate predecessors. 
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Via Email and First Class Mail f 

Sara Flanagan 
Attorney ' ,r.';i' 
Office of Regional Counsel <.~^ 
U.S. Environmental Protection Agency ^^^ 
290 Broadway-17* Floor >^ 
New York, NY 10007-1866 

Re: Diamond Alkali Superfund Site/Lower Passaic River Study Area 

Dear Ms. Flanagan: 

We write on behalf of Cooper Industries, Ltd. ("Cooper"). This letter responds to the 
September 11, 2006 Notice of Potential Liability for Response Actions in the Lower Passaic 
River ("EPA Notice") that was issued by the U.S. Envirpnrnental Protection Agency - Region 2 
("EPA") in connection with the former Edison International, Inc.'s Harrison, NJ plant ("Harrison 
Plant"). We ask that this response be placed in the Adrninistrative Record in the above referenced 
matters. 

We appreciate the several extensions that EPA granted Cooper to respond. As ftirther 
explained below, the Harrison Plant was part of the Worthington operations and business that 
was sold to Dresser Industries, Inc. ("Dresser") by the McGraw-Edison Company (McGraw"), 
over 22 years ago in February 1985. The sale to Dresser preceded Cooper's acquisition of 
McGraw by over two months (May 24, 1985), and thus Cooper has few corporate documents 
concerning the Worthington operations to rely on in responding to the Notice Letter. As a result 
of the extensions. Cooper was able to conduct a reasonably complete investigation into the 
allegations that the "EPA believes that hazardous stibstances were released.. into the Lower 
Passaic River" from the Harrison Plant and that "Cooper is the successor to Worthington Pump 
Corporation." ' ; 

For the reasons set forth below. Cooper denies any and all liability in connection with the 
allegations concerning the Harrison Plant as set forth in the Notice Letter. Cooper has never 

• owned or operated the Harrison Plant. Additionally, Cooper is not the legaLsuccessor to any 
^ owner" or operator of the Harrison Plant. This includes the jjeriod up. tlu-oiigh February 12, 1985 

when McGraw sold the Worthington operations including the Harrison Plant, the Worthington 
business, and stock of Worthington Corp. and Worthington Pump^ Inc. to Dresser. As a separate 
defense. Cooper states that the alleged point of release to the Passaic River ("River") from the 
Harrison Plant, the Worthington Avenue Combined Sewer Overflow ("Worthington CSO"), is 
and has~been for a very long time obstructed preventing a discharge to the River. 
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Cooper bases its analysis on a review of real property title records (1906 to the present), 
corporate disclosures^filed with the Security and Exchange Coriimission, the purchase and sale 
agreement relating to the sale of the Worthington-Masoneilan Operations froin McGraw to 
Dresser, and records found within its own corporate files. Additionally in coming to our 
conclusions, we coriducted an exhaustive review of the EPA Administrative Record, the EPA 
Lower Passaic River Study Area ("LPRSA") Site Files, the Passaic Valley Sewer Commission-
("PVSC") records, and the NJ Department of Environmental Protection ("DEP") records relating 
to the Harrison Plant. We fiirther analyzed various governmental data bases and scieritific 
publications concerning the results of sampling and analyses with regard to the LPRSA. Lastly, 
we consulted with Mr. William Hengemihle ("Herigemihie"), the allocation consultant for the 
Cooperating Parties Group ("CPG") for the purpose of learning the basis of the allegations 
contained in the Notice Letter. We did so because it is our understanding that EPA has done no 
independent factual investigation, but instead has relied on the documents, summary sheets and 
analysis that were submitted to EPA by the CPG and its investigator. 

I. COOPER IS NOT RESPONSIBLE FOR THE CERCLA LIABILITIES 
ALLEGED IN EPA'S NOTICE LETTER 

EPA's Notice Letter is vague and tmspecific as to the timing, nature, location and 
frequency concerning any alleged releases from the Harrison Plant to the River. Nevertheless, the 
information provided by the CPG to Cooper purports to allege two highly speculative "scenarios" 
as to how the Harrison Plant, a landlocked facility, could have released hazardous substances to 
River. Without any factual information whatsoever concerning the nature of the processes 
utilized, operations maintained, raw materials used, water consumption data, or waste 
management information, the CPG baldly claims that the Harrison Plant directly discharged 
hazardous substances to the River through outfalls alleged to have existed before the PVSC 
interceptor sewer and treatment works became operational in 1924 ("Alleged Direct 
Discharges"). Neither the CPG nor the EPA has any evidence to support this allegation. Indeed, 
the Administrative Record is devoid of any supporting information as to this allegation. When 
asked what evidence the CPG had with regard to the Alleged Direct Discharges, Hengemihle 
could.only provide an undated map of a purported pre-1924 sewer routing plan in Harrison.' 
Also, there.are no streams, ditches or culverts that traverse the Harrison Plant and Cooper knows 
of no allegation that there were any direct discharges from the Harrison Plant to the River, except 
as to the pre-1924 Alleged Direct Discharges. With regard to the Alleged Direct Discharges, the 
Government has the burden of proof to show that hazardous substances were released to River 
from the Harrison Plant and Cooper contends that the purported current allegations of Alleged 

' Hengemihle's undated map purports to show pre-] 924 sewer routings in Harrison. When asked for the date of the 
map, Hengemihle responded that it was his "understanding was that it was approximately 1924." The map is 
unauthenticatcd, unreliable as evidence of a date certain, and is not probative of whether the lines were either 
functional or carried anything but sanitary waste. In short, Hengemihle's map is not relevant on the issue of the 
Alleged Direct Discharges of hazardous substances. 



HOWREY Sara Flanagan, Esq. 
April 2, 2007 

Page 3 

Direct Discharges are wholly imsubstantiated. Sec: United States v. Kramer, 751 F.Supp. 391, 
417 (D.N.J. 1991) ("To establish a prima facie case for liability imder section 107, the 
government must show that: (1) the site is a 'facility*; (2) a 'release' or 'threatened release' of a 
'hazardous substance' from the site has occurred; (3) the release ... has caused the United States to 
inctir response costs; and (4) the defendants fall within at least one of the four classes of 
responsible persons ....") 

Second, the CPG speculates that after the PVSC interceptor became operational, the 
Harrison Plant sewer discharges >may have occasionally bypassed the PVSC freatment works 
during periods of wet weather and such discharges may have entered the River through the 

A Worthington Avenue combined sewer overflow ("Worthington CSO") ("Alleged Indirect 
Discharges"). However, such speculation is refiited by studies contained in the Administrative 
Record that were conducted by the PVSC as far back as 1976 that establish that the Worthington 
CSO was obstructed, preventing a discharge to the River. 

A. Cooper Is Not the Successor during the Period of Alleged Direct 
Discharges 

The corporate successor to the owner and operator of the Harrison Plant during the period 
of the Alleged Direct Discharges was dissolved nearly twenty years ago and is no longer subject 
to suit. 2 The corporate history of Edison International, Inc. is as follows: The Henry R. 
Worthington Corp. (N.J., 1892) owned and operated the Harrison Plant from 1906 to 1925, 
which is the time period of the Alleged Direct Discharges. This company changed its name to 
Worthington Pump & Machinery Corporation (N.J.) on March 27, 1952. On January 5, 1981, 
Worthington Pump & Machinery Corjporation (N.J.) merged into its corporate parent, Edison 
International, Inc. (Del). The stock ownership of Worthington Pump & Machinery Corporation 
(N.J.) reinained with Edison International, Inc. through Edison International, Inc.'s dissolution, 
which was effective December 31,1987. Because Edison International, Inc. — as the successor 
to the owner/operator of the Harrison Plant during the time period of the Alleged Direct 
Discharges — dissolved nearly twenty years ago, it can no longer be held responsible for the 
CERCLA liabilities relating to the Alleged Direct Discharges. 

B. Cooper Is Not the Successor during the Period of Alleged Indirect 
Discharges 

Cooper is also not the legal successor to the Worthington corporate entities that owned 
( and operated the Harrison Plant during the period of the purported Alleged Indirect Discharges. 

The successor corporate history of the Harrison Plant after 1925 is: Worthington Pump and 
Machinery Corp. (Va.), from 1925 to 1937; Worthington Pump and Machinery Corp. (Del. 

•̂  DEL. CODE ANN. tit. 8, § 278 allows corporations to be sued up to 3 years following dissolution (stating that "any 
action, suit or proceeding begun by or against the corporation ... within 3 years after the date of its expiration or 
dissolution ... shall not abate by reason of the dissolution of the corporation"). 
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1937), and Worthington Corp. (Del. 1937), from 1937 to 1967. In 1967, Worthington Pump and 
Machinery Corp. (Del. 1937), once known as Worthington Corp., changed its name again to 
Harrworth, Inc., and deeded the Harrison Plant to Worthington Corp. (1967 Del.) (formerly 
known as Delworth Properties, Inc.), which ovwied the facihty up until 1972. On February 12, 
1985, Dresser purchased the stock of Worthington Corp. (Del. 1967) from McGraw for cash. 

In 1972, Worthington Corp. (Del. 1967) transferred the Harrison Plant to Worthington 
Pump & Machinery (N.J.), its wholly owned subsidiary at the time. On December 31, 1,980 
Worthington Pump & Machinery (N.J.) transferred the Harrison Plant by quitclaim deed to 
Studebaker-Worthington, Inc., its parent corporation.^ In January 1981, both Studebaker-
Worthington, Inc. and Worthington Piimp & Machinery (N.J.) merged into Edison International, 
Inc. (a wholly ovmed subsidiary of the McGraw Edison). As discussed previously, on December 
31, 1987 Edison International, Inc. was dissolved. ' 

In short, McGraw sold to Dresser all of the Harrison Plant business and assets, and the 
stock of the successor corporation (Worthington Corp. (Del 1967) to Worthington's Harrison 
Plant for the period 1925-1972. For the period following 1972 imtil the sale pf Edison 
International's Worthington Operations by McGraw to Dresser in February 1985^*, the successor 
is Edison International, Inc, which dissolved more than 22 years ago and is no longer amenable 
to suit for the alleged CERCLA liabilities. . 

C. The Worthington CSO Does Not Discharge to the River Because It Is 
Obstructed 

The "Lower Passaic River Study Area - PRP Data Extraction Form - Cooper Industries" 
("Extraction form") that was prepared by the CPG (or its agent) and was sent to EPA for 
inclusion in the EPA Site Files identifies the Worthington CSO as the point where purported 
releases to the River from the Harrison Plant are alleged to have occurred. The CPG writes at 
page 9 of the Extraction form that "Historic PVSC reports indicate that wastes were routinely 
bypassed from the PVSC main interceptor to the Passaic River at this location [Worthington 
CSO] dtiring wet weather events"). This statement is incorrect. 

^ All of the relevant documentary evidence contained in the Administrative Record reveals 
that the Extraction form on this point is wrong. Three reports prepared by Elson T. Killam. 
Associates, Inc. ("Killam"), the PVSC outside experts, demonstrate that the Worthington CSO 

•̂  After 1979, Worthington Pump and Machinery (N.J.) was a wholly-owned subsidiary of Studebaker-Worthington, 
Inc. In tum, Studebaker-Worthington Inc. was a wholly-owned subsidiary of Edison International, Inc. which, in 
tum, was a wholly-owned subsidiary of McGraw. 

^ On February 12, 1985, more than two months before Cooper's acquisition of McGraw, Dresser acquired from 
McGravv all of the rights, title, and interest in Edison International, Inc.'s Worthington operations including the 
complete business relating to the manufacture and sale of pumps, the intellectual property, customer lists, and the 
assets including real property related to that business. 
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outfall pipe was obstructed when examined in 1976^ and that this same condition was reported as, 
recently as April 2002^. Hiese reports were unable to measure any flow to the River out of the 
Worthington CSO's 1,350 foot pipe due to blockage and instead merely relied on an "estimated", 
flow. Killam's 1976 Overflow Analysis reviews the construction details of the Worthington 
CSO and reports at page 1 that the condition of the outfall is "obstructed" and "surcharged 
observed due to outfall obstructions." Further, a 1983 Killam report states at page 4-55 that the 
Worthington CSO "Outfall ftill of debris" and was unable to provide overflow data.'' Finally, 
Killam's April 2002 report states with respect to the Worthington CSO that: 

"Monitoring of the overflow at Worthington Avenue in 
Harrison indicated that the chamber appear to surcharge very 
quickly . . . suggesting that the outfall pipe is not free flowing 
and has a potential blockage." At page 9. 

"Blockage or collapse of Outfall pipe is suspected, actual 
flow over weir cannot be determined." At Chart entitled 
"H007-Worthington Ave.-04/09/99. 

Based upon these un-contradicted Killam studies which are all contained in the 
Administrative Record, the Worthington CSO was unable to discharge to the River during the 
entire period that any McGraw subsidiary had any relationship with the Harrison Plant 
(Septeinber 1, 1979-February 12, 1985). All of the evidence reveals that the Worthington CSO 
was obstructed during this period causing the flow to stirge in the Worthington CSO rather than 
discharge to the River. 

p . The Purported Allegation that the Harrison Plant Discharged Cobalt 
to the River Is Wrong and Unsupported by the Administrative Record f 

The Extraction form states at page 4 with regard to the Harrison Plant that: "Inspection 
Reports dated 1958 and 1961 indicate that the facility used the radioactive material Cobalt 60" 
and then states that cobalt was found in sediment samples near the Worthington CSO. The 

^ Elson T. Killam Associates, Inc. 1976. Report Upon Overflo'w AnalysL-; to Passaic Valley Sewerage 
Commissioners — Passaic River Overflows, Worthington A venue, Harrison, NPDES No. 016/H-007. 

^ Elson T. Killam Associates, Inc., April 2002. Combined Sewer Overflow Discharge Characterization Study, Final 
Monitoring Report, for the Towns of Harrison and Kearny for the Borough of East Newark and the City of 
Patterson: Submitted on behalf of the above municipalities by Passaic Valley Sewerage Commissioners. ' It is 
interesting to note that this document, which we identified in the USEPA Region 2 files, was not among the 
documents in the two volume set provided to Cooper by the CPG. 

' Elson j . Killam Associates, Inc., 1983. Passaic Valley Sewerage Commissioners Combined Sewer Overflow 
Facility Plan Phase 1, Volume 1 System, Water Quality & Alternative Control Analyses and Recommendations for 
Lower Passaic Ri'ver. • 
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CPG's inference that the cobalt in the sediment samples came from the Harrison Plant is no more 
than pure advocacy and is undermined by the facts contained in the Administrative Record: 

No on-site cobalt contamination of soils or ground\yater was identified in any of the DEP 
or EPA site files for the Harrison Plant. This is the case despite the fact that extensive soil and 
groundwater sampling was conducted in 1989 - 1990 and approved by the DEP at the Harrison 
Plant to comply with the N.J. Environmental Cleanup Responsibility Act. N.J.S.A. 13:1-K et seq. 
Second, although the Harrison Plant did use cobalt 60 (a radioactive isotope) for radiography to 
determine the presence of cracks in pump components, all of the relevant evidence contained in 
the EPA Site Files reveals that the cobalt 60 was stored on-site in building 42 within a shed 
having walls lined with quarter-inch thick lead shielding. Furthermore, the cobalt 60 was 
"encased in a lead pig" and the "lead pig was then encased in a steel container." In addition, 
radiation surveys were conducted monthly to check working conditions and the integrity of "the 
lead lined enclosure to guard against the possibility of leakage caused by accidental damage to 
the lead shielding." Further, the radioactive material was managed oflT-site by Tekops, Inc. Given 
the precautions taken to assure the security of the cobalt 60 and the fact that cobalt was never 
detected in on-site soil or groundwater samples, it strains credulity to suggest that the Harrison 
Plant is responsible for the cobalt detected in the River sediments. 

Lastly, the cobalt data contained in the extensive Lower Passaic River Study entitled 
Lower Passaic River Restoration Project: Pathway Analysis, ("Pathway Analysis") indicates that 
cobalt was detected in 90.4 percent of the sediment samples collected throu^out the entire 17 
mile river study area. Obviously, sources other than the Harrison Plant are responsible for the 
cobalt in the entire length of the River.^ The Harrison Plant is not responsible for the low levels 
of cobalt contamination in the River Sediments. 

E. Any Alleged Reliease Purported to Have Occurred From the Harrison 
Plant During the Entire Period that McGraw Had A Relation to the 
Harrison Plant Is Exempt from CERCLA Liability as a Federally 
Permitted Release. 

A defense is made to CERCLA liability if the release of a hazardous substance was a 
"federally permitted release" which includes discharges to a sewer authority treatment works that 
is permitted. CERCLA Sections 101(10), 107(j).9 The PVSC obtained National Pollutant 
Discharge Elimination System No. NJ21016 ("NPDES") discharge permit under the Federal 
Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq., effective February 28, 1975, which 
included the Worthington Avenue CSO as one of the "permitted" discharge points to the River. 

^ The reported concentrations of cobalt in the LPRSA ranged from 2.8 parts per million (ppm) to 23.4 ppm. Given 
these "low" concentrations, the EPA Pathway Analysis did not even establish a COPC (Contaminant of Potential 
Concern) flag for cobalt 

9 42 y.S.C. §§ 9601 (10), 9607 0). 
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Thus, the Harrison Plant is exempt from CERCLA liability for any alleged release to the River 
through the permitted CSOs during the entire period that McGraw had the Worthington 
operations in its separate subsidiaries (acquired Sept.l, 1979 - sold Feb. 12, 1985). All alleged 
releases during this period would be "federally permitted releases" and not subject to liability 
under CERCLA. 

' v . • , , . . , . , • • • • • 

II. CONCLUSION 

For the reasons sated herein. Cooper is not responsible for the CERCLA liability alleged 
in EPA's Notice Letter regarding the Harrison Plant. Cooper neither ovwied/operated the 
Harrison Plant nor is it the legal successor to such a corporate entity. Moreover, there is no 
evidence from the Administrative Record or otherwise that proves that it is more likely than not 
that purported releases of hazardous substances from the Harrison Plant reached the River. 
Indeed, the evidence is to the contrary. ^ 

Although Cooper contends that it has no CERCLA liability in this case, the Company 
reserves its right to modify its position as appropriate, depending on the discovery of new 
infonnation and further dialogue with EPA or the CPG. Cooper would also welcome the 
opportunity to consider any additional information the Agency may have in its possession and to 
meet with EPA to discuss this letter or any other issue the Agency may wish to discuss with 

-Cooper in connection with the Diamond Alkali Superfund Site/Lower Passaic River Study Area 
matter. 

Respectfully submitted, 

Christopher H. Marraro 

cc: Mark G. Hess, Esq: 
William H. Hyatt, Esq. 
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Supreme Court of Indiana. • 
COOPER INDUSTRIES, LLC, et al.,> Appellant 

(Plaintiff below), 
V. 

THE CITY OF SOUTH BEND, Indiana, ct al.. 
Appellees (Defendants below). 

No. 49S04-0711-CV-541. 

241 Limitation of Actions 
2411 Statutes of Limitation 

2411(A) Nature, Validity, and Construction in 
General 

24 Ik I k. Nature of Statutory Limitation. Most 
Cited Cases 
Statutes of limitation seek to provide security against stale 
claims, which in turn promotes judicial efficiency and 
advances the peace and welfare of society. 

Jan. 22 ,2009 . 
12Ĵ  Limitat ion of Actions 241 ^^==^195(3) 

Background : City brought action against automobile 
manufacturer's purported liability successor, seeking to 
hold it liable for environmental contamination at 
manufacturing site. The Superior Court, Marion County, 
Michael D. Keele, J., issued partial summary judgment, 
and purported successor appealed. The Court ofAppeals 
reversed, and transfer was granted. 

Holdings: The Supreme Court, Shepard, C l . , held that: 
{_Q city's common law causes of action against purported 
liability successor accrued, and limitations period began 

to run, when city became aware of cnvironifiental 
contamination to manufacturing site; " 

(2) city's claim under Environmental Legal Action (ELA) 

statute accrued, and limitations period began to run, on 
date ELA statute became effective; and 
(3|purported liability successor held corporatc'liability for 
surviving claims. 

r 
Superior Court judgment affirmed in part, reversed in part, 
and remanded. 

241 Limitation of Actions 

241 V Pleading, Evidence, Trial, and Review 
241kl94 Evidence. 

241 k 19.5 Presumptions and Burden of Proof 
241k l95(3 )k . Burden of Proof in General. 

Most Cited Cases 

The party pleading a statute of limitation bears the burden 
of proving the suit was commenced beyond the statutory 
time allowed. 

| 3 | Limitation of Actions 241 €=^199(1) 

241 Limitation of Actions 
241V Pleading, Evidence, Trial, and Review 

241kl99 Questions for Jury 

2 4 1 k l 9 9 ( l ) k . In General. Most Cited Cases 
When application of a statute of limitation rests on 
questions of fact, it is generally an issue for a jury to 
decide. • . 

Opinion, 863 N.E.2d 1253, vacated. 
| 4 | Limitation of Actions 241 '£=^10 

West Headnotes 

I I J Limitat ion of Actions 241 ^^^^^1 

241 Limitation of Actions 
2411' Statutes of Limitation 

2411(A) Nature, Validity, and Construction in 
General 

24Ik i 0 k. Persons as Against Whom Limitation 

2010 Thomson Reuters. No Claim to Orig. US Gov. 
Works. 
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Is Available. Most Cited Cases ' 
For statute of limitations purposes, third parties are usually 
held accountable for the time running against their 
predecessors in interest. ~i 

151 Limitat ion of Actions 241 '^>^95(1) 

241 Limitation of Actions 
24111 Computation of Period of Limitation 

24111(F) Ignorance, Mistake, Trust, Fraud, and 
Concealment or Discovery of Cause of Action 

241 k95 Ignorance of Cause of Action 
241k95(1)k . In General; What Constitutes 

Discovery. Most Cited Cases 
Under the discovery rule, a cause of action accrues, and 
the limitation period begins to run, when a claimant knows 
or in the exercise of ordinary diligence should have known 
of the injury. 

161 Limitat ion of Actions 241 ^>=^199(1) 

| 8 | Limitat ion of Actions 241 €=>95(7) 

241 Limitation of Actions 
24111 Computation of Period of Limitation 

24111(F) Ignorance, Mistake, Trust, Fraud, and 
Concealment or Discovery of Cause of Action 

241 k95 Ignorance of Cause of Action, 

241k95(7) k. Injuries to Property.'.Most' 
Cited Cases , ^ 
City's common law causes of action against automobile 
manufacturer's purported liability successor for 
negligence, trespass, public nuisance, and private nuisance. 
accrued, and six-year statute of limitations for injuries to 
property began to run, when city became aware of 
environmental contamination to manufacturing site via 
reports of environmental consultants, which led to city 
summarizing its environmental knowledge in internal 
memorandum. West's A . I C . 34-1 1-2-7. 

| 9 | Env i ronmenta l Law 149E €=^671 

241 Limitation of Actions 
241 V Pleading, Evidence, Trial, and Review 

241kl99 Questions for Jury 
241 kl 99(1) k. In General. Most Cited Cases 

The determination of when a cause of action accrues for 
limitations purposes is generally a question of law. 

IT lLimi ta t ion of Actions 241 '^^='95(1.5) 

149E Environmental Law 
149EXM1 Judicial Review or Intervention 

1 49Ek668 Time for Proceedings 
149Ek671 k. Accrual, Computation, and 

Tolling. Most Cited Cases 

Pursuant to the environmental legal action (ELA) statute, 
an ELA claim to recover reasonable costs of a removal or 
remedial action involving hazardous substances or 
petroleum, is a new cause of action cognizable as of the 
statute's effective date.' West's A.l.C. 13-30-9-2. 

241 Limitation of Actions 
24111 Computation of Period of Limitation 

24111(F) Ignorance, Mistake, Trust, Fraud, and 
Concealment or Discovery of Cause of Action 

241k95 Ignorance of Cause of Action 

241k95(1.S)' k. Knowledge as to Extent of 
Harm or Damage. Most Cited Cases 
For an action to accrue for limitations purposes, it-is not 
necessary that the full extent of the damage be known or 
even ascertainable, but only that some ascertainable 
damage has occurred. 

1201 Statutes 361 € ^ 1 8 1 ( 1 ) 

361 Statutes 

361 VI Construction and Operation 

361 V'KA) General Rules of Construction 
361 k180 Intention of Legislature 

361kl81 In General 
361kl81(1) k. In General. .Most Cited 

Cases 

When courts set out to construe a statute, the goal is to 
determine and give effect to the intent of the legislature. 

2010 Thomson Reuters. No Claim to Orig. US Gov. 

Works. 
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n i l Statutes 361 €==188 

361 Statutes 
361VI Construction and Operation 

361 V1(A) General Rules of Construction 
361kl 87 Meaning of Language 

36 rk188k . In General. Most Cited Cases 
For purposes of statutory interpretation, the first place 
courts look for evidence of the intent of the legislature is 
the language of the statute itself, and courts strive to give 
the words their plain and ordinary meaning. 

1121 Statutes 361 €=>189 

Statutes 361 '^^^212.7 

361 Statutes 
3 6 r v i Construction and Operation 

361 VI(A) General Rules of Construction 
36lk2 12 Presumptions to Aid Construction 

361k212.7 k. Other Matters. Most Cited 
Cases . ' • 
Supreme Court, in interpreting a statute, presumes the 
legislature intended the language used in the statute to be 
applied logically, consistent with the statute's underlying 
policy and goals, and not in a manner that would bring 
about an unjust or absurd result. ' . 

361 Statutes 
361VI Construction and Operation 

361 V1(A) General Rules of Construction 
361k 187 Meaning of Language , . 

361 k189 k. Literal and Grammatical 
Interpretation. Most Cited Cases 

Statutes 361''^>=>205 

361 Statutes 
- 361VI Construction and Operation 

361 V1(A) General Rules of Construction 
361k204 Statute as a Whole, and Intrinsic Aids 

to Construction 

361k205 k. In General. Most Cited Cases 
Supreme Court, in'interpreting a statute, examines the 
statute as a whole and tries to avoid excessive reliance on 
a strict literal meaning or the selective reading of 
individual words. 

1231 Statutes 361 ^^^=^212.3 

361 Statutes 
361 VI Construction and Operation 

361 V1(A) General Rules of Construction 
361k212 Presumptions to Aid Construction 

361k212.3 k. Unjust, Absurd, or 
Unreasonable Consequences. Most Cited Cases 

114| Envi ronmenta l Law 149E C===>444 

149E Environmental Law 
149E1X Hazardous Waste or Materials 

149Ek436 Response and Cleanup; Liability 
149Ek444 k. Persons Protected or Authorized to 

Undertake Rernoval Actions. Most Cited Cases 
For purposes of former version of provision of 
environmental legal action (ELA) statute stating that the 
ELA statute "applies to actions brought by the state or a 
private person," the term "private person" includes a city. 
West's A.l.C. 13-11 •2-l58(a), 13-30-9-1, 13-30-9-2 . 

1251 Limitat ion of Act ions 241 €==>43 

241 Limitation of Actions 
24111 Computation of Period of Limitation 

24111(A) Accrual of Right of Action or Defense 
24 I k43 k. Causes of Action in General. .Most 

Cited Cases 
A statute of limitation does not begin to run against a 
cause of action before that cause of action exists, i.e., 
before a judicial remedy is available to the plaintiff. 

| 16 | Limitat ion of Actions 241 ^^-~^16 
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241 Limitation of Actions 
2411 Statutes of Limitation 

2411(B) Limitations Applicable to Particular 
Actions 

. 24 lk16 k. Limitation as Affected by Nature or 
Form of Remedy in General. Most Cited Cases 
The substance of a cause of action, rather than its form, 
determines the applicability of the statute of limitation. 

| 17 | Env i ronmen ta l Law 149E €===^671 

149E Environmental Law 
149EX1II Judicial Review or Intervention 

- 149Ek668 Time for Proceedings 

149Ek671 k. Accrual, Computation, and 
Tolling. Most Cited Cases 
City's claim against automobile manufacturer's purported 
liability successor under Environmental Legal Action 
(ELA) statute accrued, and six-year statute of limitations 
for injuries to property began to run, on date ELA statute 
became effective. West's A.l.C. 13-30-9-2, 34-11-2-7. 

of the seller is an express or implied agreement to assume 
liabilities. 

1201 Corpora t ions 101 €=5445 .1 

101 Corporations ' ' 
101X1 Corporate Powers and Liabilities 

1 01 XKC) Property and Conveyances 
101 k441 Conveyances by Corporations 

101k445.1 k. Assumption of Transferor's 
Liabilities. Most Cited Cases 

Asset sale agreement was de facto merger, so that 
successor limited liability company (LLC) could be held 
liable for city's claims against it arising out of predecessor 
corporation's alleged environmental contamination of site; 
predecessor corporation remained legally and financially 
available to satisfy its remaining liabilities for three years 
after its dissolution and provided public notice regarding 
the expiration of any pending claims against it, then, after 
having fully met its responsibilities, predecessor 
corporation ceased to exist. 

1281 Corpora t ions 101 €=^445 .1 |211 Corpora t ions 101 ' ^= '445 .1 

101 Corporations 

lOlXI Corporate Powers and Liabilities 
lOlXl(C) Property and Conveyances 

101k441 Conveyances by Corporations 
101k445.1 k. Assumption of'I'ransferor.'s 

Liabilities. Most Cited Cases 

Where a corporation purchases the assets of another, the 
buyer does not assume the liabilities of the seller. 

1221 Corpora t ions 101 €=^445 .1 

101 Corporations 
101X1 Corporate Powers and Liabilities 

tOIXl(C) Property and Conveyances . 
1 01k441 Conveyances'by Corporations 

101k445.1 k. Assumption of Transferor's 
Liabilities. Most Cited Cases ' • 

Exception to rule that, where a corporation purchases the 
assets of another, the buyer.does not assume the liabilities 

101 Corporations ' . 

101X1 Corporate Powers and Liabilities 
1 01-XKC) Property and'Conveyances 

101k441 Conveyances by Corporations 
1 01k445.1 k. Assumption of Transferor's 

Liabilities. Most Cited Cases 

Asset sale agreement was a mere continuation of 
predecessor's earlier corporate forms, so that successor 
limited liability company (LLC) could be held liable for 
city's claims against it arising out of predecessor's alleged 
environmental contamination of site, as stockholders, 
directors, and officers of predecessor became respective 
players in successor corporation. 

1221 Corpora t ions 101 €===^445.1 

1 01 Corporations 

101X1 Corporate Powers and Liabilities 
i 0 1 XI(C) Property and Conveyances 
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101k441 Conveyances by Corporations 
101k445.1 k. Assumption of I'ransferor's 

Liabilities. Most Cited Cases 
Doctrine of mere continuation, used to determine 
successor corporate liability, asks whether the predecessor 
corporation should be deemed simply to have 
re-incarnated itself, largely aside of the business 
operations; factors pertinent to this determination include 
whether there is a continuation of shareholders, directors, 
and officers into the new entity. 

1231 Corpora t ions 101 €=>445 . i 

Insurance Company. 

Donald Snemis, Brent Huber, Freedoin Smith, 
Indianapolis, IN, Attorneys for Indiana Association of 
Cities and Towns. 

George M. Plews, Jeffrey D. Featherstun, Tina M. 
Richards, Pleivs Shadley Racher & Braun, Michael Keele, 
Indianapolis, Cheryl A. Greene, South Bend, IN, 
Attorneys for Appellee. > 

101 Corporations ' 
101X1 Corporate Powers and Liabilities 

lOlXI(C) Property and Conveyances 
101k441 Conveyances by Corporations 

101k445.1 k. Assumption of "I'ransferor's 
Liabilities. Most Cited Cases 
Law of Indiana, rather than law of Delaware, applied with 
respect to determining whether asset sale agreement, 
pursuant to which all acquiring entities^ were Delaware 
corporations, was a mere continuation of predecessor's 
earlier corporate forms, so that successor limited liability 
company (LLC) could be held liable for city's claims 
against it arising out of predecessor's .alleged 
environmental contamination of site, as city asserted 
property damage claims, injury occurred in Indiana, and 
Indiana had, the most significant relationship to the 
dispute. 

*1277 Mark E. Shere, Vicki Wright, Libby Mote, Krieg 
Devault, LLP, Indianapolis, IN, IDale E. Stephenson, .Mien 
A. Kacenjar, Squire, Sanders & Dcmpscy L.L.P., 
Cleveland, OH, Mary Rose Alexander, Thomas Heiden, 
Latham & Watkins, LLP, Chicago, IL, Attorneys for 
Appellant. 

Stephen Peters, Indianapolis, IN, Attorney for Zurich 
American Insurance Company; 

Bruce K'ampiain, Indianapolis, IN, Attorney for,Certain 
Underwriters at Lloyd's of London. 

Peter Rusthoven, Indianapolis, IN, Attorney for 
Commercial Logistics Corporation. 

Geoffrey Slaughter, Indianapolis, "IN, Attorney for ACF 
Industries, LLC. 

Bryan Babb, .Matthew Klein, Indianapolis, IN, Attorneys 
for Indiana Legal Foundation. 

On Petition to transfer from the Indiana Court of 
Appeals, No. 49A04-051 l-CV-637 

SHEPARD, Chief Justice. 

Knight Anderson, Indianapolis,' IN, Attorney for Hartford 
Accident and Indemnity,Company., 

Mary Reeder, Elizabeth Green, Indianapolis, IN, 
Attorneys for Continental Insurance Company. 

David "femple, Indianapolis, IN, Attorney for Lexington 

I'he City of South Bend now owns much of the land where 
Studebaker Corp. once manufactured automobiles. It has 
sued Cooper Industries, LLC and others' for environmental 
damage done to the site. In-this appeal, the questions are 
whether the applicable statute of limitation bars these 
claims and whether appellant Cooper Industries is the 
corporate successor to Studebaker such that it may Ise 
liable on these environmental claims. 
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We hold that the statute of limitation bars the City's 
common law claims, that its claim under the 
Environmental Legal Action statute accrued at the time the 
statute became effective and thus is not barred, and that 
Cooper is the corporate successor to Studebaker for these 
purposes. 

Facts and P rocedu ra l History 

From before the Civil War, Studebaker operated 
manufacturing facilities in the City of South Bend, 
eventually occupying more than a hundred acres. During 
the Twentieth Century, the plant produced *1278 
primarily automobiles, until 1963, when Studebaker 
moved these operations to a Canadian subsidiary and 
disposed of its South Bend facilities. It later became 
apparent that significant soil and groundwater 
contamination had likely occurred during Studebaker's 
occupation of the land and buildings. 

Most of the " Studebaker assets and the. assets of 
Worthington Corporation were combined in 1967 to form 
Studebaker-Worthington Corporat ion. Studebaker 
officially dissolved as a corporate entity on November 30, 
1967. In 1979, McGraw-Edison Company acquired all of 
S t u d e b a k e r - W o r t h i n g t o n ' s s h a r e s . In 2 0 0 4 , 
McGraw-Edison merged into appellantCooper Industries, 
LLC ("Cooper"). 

Meanwhile, the City of South Bend began acquiring 
parcels of the former Studebaker property during the 
mid-1980s. Suspecting the presence of environmental 
contamination, the City hired two environmental 
consultants to conduct testing and report on their findings. 
On September 30, 1988, the first consultant reported that 
"a source of hydrocarbons may exist below the site or that 
the ground water may be transporting contaminants under 
the site." (Appellant's App. at 497.) On November 25, 
1988, the second consultant reported "[volatile organic 
compound] contamination in the groundwater sample from 
each boring" and "heavy metal contamination in the 
groundwater sample fi-om,each boring" exceeding the 
EPA's national drinking water standards. (Id. at 513-15.) 

In 1990, the South Bend Redevelopment Commission 
formally declared the S tudebaker proper ty a 
redevelopment area. Over the next several years, the City 
continued to acquire property and evaluate the 
contamination. By 2002, the City owned a significant, 
fraction of former Studebaker land. 

On March 19, 2003, the City of South Bend and the South 
Bend Redevelopment Commission (collectively "South , 
Bend") sued McGraw, contending that it was a successor 
to the liability of Studebaker. It pleaded negligence, 
private nuisance, trespass, public nuisance, statutory 
illegal dumping, and an environmental legal action (ELA) 
under Ind.Code § 13-30-9-2 (2009.). (Appellant's App. at 
32-50.) South Bend later substituted Cooper as defendant. 

In January 2005, McGraw/Cooper moved for summary 
judgment on all claims, and both parties later moved for 
summary judgment as to whether McQraw/Cooper is the 
corporate liability successor of Studebaker. The trial court 
granted South Bend summary judgment on the issue of 
s u c c e s s o r s h i p . T h e c o u r t h e l d t h a t 
Studebaker-Worthington expressly assumed Studebaker's 
environmental liabilities, and in any event, that the 
Studebaker-Worthington combination constituted both a 
de facto merger and a mere continuation of Studebaker. 
McGraw then succeeded to the liabilities of 
Studebaker-Worthington, and Cooper succeeded to the 
liabilities of McGraw. ^ 

"I'he trial court also denied McGraw/Cooper summary 
judgment onal l but one of South Bend's c la ims.^^ In its 
denial, the court held that South Bend had brought all of 
its claims within the six-year statute of limitation for harm 
to property found at ind.Code § 34-1 1-2-7. 

F.N!. The court granted McGraw/Cooper 
summary judgment only on the illegal dumping 
claim because South Bend did not own the land 
when the illegal dumping occurred. 

"I'he court also declared that South Bend's ELA claim was 
timely because South Bend filed it less than six years after 
the ELA statute became effective on February 28, 1998. 
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The court reasoned that "no cause of action accrued on 
behalf of South Bend prior to that date, fo find *1279 
otherwise would be to preclude claims under statutes not 
yet enacted." (Id. at 3225-26.) The court further held that 
South Bend had authority to file an ELA claim because it 
is a "person" as that term is used in the liLA statute, 
Ind.Code § 13-30-9-2. 

parties dispute both when the action accrued and whether 
South Bend's claims were timely filed in light of the 
accrual date: ' . 

B. Sta tute of Limitat ion 

Cooper appealed, and the Court of Appeals reversed, 
holding that the six-year statute of limitation for property 
injuries barred all of South Bend's claims. Cooper Indu.s., 
LLC V. City of South Bend. 863 N.E.2d 1253 
(Ind.Ct.App.2007), vacated. We granted transfer. 

Summary judgment is appropriate only where no genuine 
issues of material fact exist, and the moving party is 
entitled to judgment as a matter of law. ind. "I'rial Rule 
56(C). 

1. South Bend 's Common Law Claims 

Cooper Industries contends that our statute of limitation, 
Ind.Code jj 34-11-2-7, bars the instant claims because 
South Bend did not commence its action within six years 
after it discovered "some ascertainable damage" to the 
former Studebaker property. (Appellant's Br. at 12-13.) 
South Bend argues in reply that its common law tort 
claims are timely as to the property it purchased within six 
years from the date of commencing the action because a 
statute of limitation did not accrue until it purchased each 
parcel. (Appellees' Br. at 28-29.) The trial court agreed 
with South Bend. ( 

I 11|'2||31 Statutes of limitation seek to provide security 
against stale claims, which in turn promotes judicial 
efficiency and advances the peace and welfare of society. 
"The party pleading a statute of limitation bears the 
burden of proving the suit was commenced beyond the 
statutory time allowed." In re Paternity of K.H., 709 
N.E.2d 1033. 1035. (ind.Ct.App. 1999). When application, 
of a statute of limitation rests on questions of fact, it is 
generally an issue for a jury to decide. Famer v. Hundt. 
610 N.E.2d 246 (Ind. 1993). 

[4J South Bend argues that its cause of action for damages 
to the Studebaker property did not accrue for limitation 
purposes until it became the owner of the property and had 
a right to commence the action, citing Gray v. 
WK.UinKhousK - Elec . Corp . , 624 N .E .2d 49 , 
('1nd.Ct.App. 1993"), trans, denied. We cannot agree. 
Indiana adheres to the rule that "third parties are usually 
held accountable for the time running against their 
predecessors in interest." Mack v. Am. Fletcher Nat. Bank 
»n t /7nmCr j . , 510N.E .2d725 ,734( Ind .C t .App . l987) . i ^ 
Accepting South Bend's argument would have the 
practical effect of allowing the mere transfer of property 
to resurrect the claims of prior landowners and 
predeeessors-in-interests who had actual knowledge of 
injuries to property. It *1280 seems much more likely that 
the General Assembly had the opposite in mind when 
enacting Ind.Code tj 34-11-2-7. 

A. Common Law Claims 

The general six-year statute of limitation applies to South 
Bend's claims for negligence, trespass, and public and 
private nuisance. .Seelnd.Code § 34-1 1-2-7(3); cf., Pflanz 
V. Foster. 888 N.E.2d 756 (Ind.2008) (applying a ten-year 
statute of limitation for a contribution action, rather than 
the six-year statute for property damage, because the 
statute of limitation did not begin to run until after the 
claimant was ordered to clean up the property). The 

FN2. fhis has been our rule for some time. See 
Kennedy V, Warnica. 136 Ind. 161, 36 N.E. 22 
(1894); Hildebrand v. Kinney, 172 Ind. 447, 87 
N.E. 832 (1909); 18 Elizabeth Williams, Ind. L. 
Eneyc. Limitation of Actions § 8 (Joseph T. 
Latroniea, et al. eds., 2003). 

[51f61[71 Under Indiana's discovery rule, a cause of action 
accrues, and the limitation period begins to run, when a 
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claimant knows or in the exercise of ordinary diligence 
should have known of the injury. WehUniJ v. Citizen.<s Nat'l 
Bank, 586 N.E.2d 840 (1nd.1992). The determination of 
when a cause of action accrues is generally a question of 

law. Barnes v. A.H. Robins Co., .476 N,.,E.2d 84 
(Ind.1985). For an action to accrue, it is not necessary that 
the full extent of the damage be known or - even 
ascertainab1e,butonly that some ascertainable damage has 
occurred. Pjlanz. 888 N.E.2d at 759 {quoting Doe v. 
United Methodist Church. 673 N.E.2d 839, 842 
(Ind.Ct.App.1996)). In addressing a recent claim for 
contribution based on an obligation to clean up an alleged 
hazardous use of real property, this Court declared the 
"notion that the statute of limitation begins to run when all 
the elements of a cause of action can be shown is part of 
how we determine when a cause accrues." Id. at 758. 

181 Between late 1986 and March, 1997, South Bend 
solicited and acquired numerous environmental reports 
analyzing hundreds of soil and groundwater samples 
throughout the relevant area. These reports revealed the 
contamination that led to this litigation. Furthermore, 
South Bend hired multiple environmental consultants to 
explain the reports and legal counsel to analyze its rights, 
and South Bend acknowledges that it was aware of its 
consultants' conclusions. South Bend summarized its 
environmental knowledge, reciting every main premise of 
this action, in an internal memorandum on October 10, 
1995. Based on these facts. Cooper's theory is that South 
Bend knew of the contamination "for well over ten years" 
before commencing the action. (Appellant's Br. at 15.) 

11. South Bend May Proceed With Its ELA Claim. 

In 1997, the General Assembly enacted a statute providing 
for an "environmental legal action" to "recover reasonable 
costs of a removal or remedial action" involving 
hazardous sijbstances orpetroleum. Ind.Code § 13-30-9-2. 

fhe parties join two issues pertinent to the ELA claim. 
First, for purposes of accrual and the statute of limitation, 
is ELA largely a consolidation of existing rights to sue, 
such that the statute might have begun.to run decades ago, 
or is it a new cause of action for which the statute 6f 
limitation could not start to run until its enactment? 
Second, is South Bend a party who ean file an action 
under ELA? 

A. The Kl.A is a "Brownf ie lds" Claim New in 1998. 

"fhe ELA is part of the "Brownfield Revitalization Zone 
"fax Abatement-Environmental Revolving Loan Program" 
bill, *1281 enacted in 1997 to become effective February 
28, 1998. P . I . .59-1997 , 1997 Ind. Acts 1789 ("1997 
Act"). The bill's overall purpose was the rescue and 
redevelopment of "brownfields," which the legislation 
defined as: , 

Cooper urges consideration of the District .Court's 
•reasoning in .McFarland Foods Corp. v. Ciievron US.'I, 
Inc.. No. 1P991489CHG.. 2001 WL 238084, ai *4 
(S.D.lnd. Jan.5 ,2001) . There-, the court held that a single 
report demonstrating environmental contamination was 
sufficient to cause the plaintiff landowner's claims to 
accrue. (Id. at "'3-4.) Cooper observes that South Bend 
possessed significantly more knowledge than the 
McFar land plaintiff, knowledge acquired purposefully 
during the late 1980s and early 1990s. (Appellant's Br. at 
15-16.) It argues that South Bend's common law claims 
accrued long before March 1997, that is, more than six 
years before they were filed. We conclude this is largely 
correct, representing ordinary Indiana practice as regards 
the common law claims filed by South Bend. 

an industrial or a commercial parcel of real estate: 

( l ) t ha t : 

(A) is abandoned or inactive; or 

(B) may not be operated at its appropriate use; and 

(2) on which expansion or redevelopment is 
complicated; because of the actual or perceived 
presence of a hazardous substance or petroleum 
released into the surface or subsurface soil or 
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groundwater that poses a risk to human health and the 
environment. 

1997 Act § 3. 

Section 23 of the 1997 Act did not amend any existing 
parts of the Code,'but rather added to the Code an entirely 
new chapter (consisting of eight entirely new sections). 
.Seelnd.Code ^ 13-30-9-1. etseg. (the "ELA Chapter"). To 
be sure, the ELA chapter overlaps in some ways with 
enactments such as Indiana's Underground Storage Tank 
Act-lnd. Code § 13-23-13-8. the Petroleum" Release; 
statute-Ind.- Code § 13-24-1-4(b), the catch-all 
environmental statute-lnd. Code § 1 3 - 3 0 - M , — and the 
federal' Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA)-42 U.S.C. § 
9601 et seq. (2009). Still, there are certain circumstances 
under which only the ELA would provide a pause of 
action. ' • 

FN3.1nd Code 6 13-30-1-1 states: 

Sec. 1. Under this chapter: 

(1) the.attorney general; 

corporation, a limited liability company, an 
association, a joint stock company, a trust, an 
estate, a state agency or an officer of the state, 

.a city, a to\yn, a county, a local governmental 
unit, an agency, or an official of a city, a town, 
a county, a local governmental unit, or an 
agency, or any other legal entity or their legal 
representative, agent, or assigns for the 
protection of the environment of Indiana from 
significant po l lu t ion , impairment , or 
destruction. 

In addition to the ELA Chapter, the 1997 Act included 
several provisions adding to and amending the Indiana 
Code to further redevelopment. These provisions created 
certain tax abatements (§ 1 of the Act), supplemented an 
cxistirfg voluntary remediation plan scheme (§§ 17 
through 22 of the Act), implemented a revolving loan fund 
program (§ 29 of the Act; Ind.Code § 13-19-5-2), and 
directed IDEM to develop procedures and a brownfield 
redevelopment work group (§§ 27-28 of the Act). This 
legislative effort to address brownfields included a set of 
policies and, programs designed to encourage their 
remediation, partly by amending existing code and partly 
by adding new sections. The fact that a cause of action is 
embedded in a comprehensive bill that adds new material 
as well as amends' existing statutes does not necessarily 
make it an amendment rather than the creation of a new 
cause of action. ; ' . -̂  

(2) a state, city, town, county, or local agency 
or officer vested with the authority to seek 
judicial relief; 

) 

(3) a eitizien of Indiana; or 

(4) a corporation, a limited liability company, 
a partnership, or an association maintaining an 
office in Indiana; 

may bring an action for declaratory and 
equitable relief in the name of the state of 
Indiana against an individual, a partnership, a 

^ copartnership,, a firm, a company, a 

Section 6 of the 1997 Act defined what the legislature 
meant by "Environmental Legal Action;" ' \ . . any legal 
action brought to recover reasonable costs associated with 
a removal or remedial action involving a hazardous 
substance or petroleum released into the surface or 
subsurfaee*1282 soil or groundwater that poses a risk to 
human health and the environmeiit." Ind.Code jj 

' 13-1 1-2-70.3. Cooper contends that this is a redundancy, 
that it merely restates all existing causes of action. 
Certainly there are claims available to plaintiffs apart from 
the ELA in cases similar to South Bend's, but together they 
do not exhaust the meaning given to an environmental 
legal action under the 1997 Act. For instance. South Bend 
points out that a proportionately small amount of its 
cleanup costs have been related to underground storage 
tanks or petroleum, so a correspondingly low portion of 
the recoverable costs would have been available under 
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either the USTA or the petroleum release statute. 
Moreover, the City's remediation efforts, have been 
voluntary, so as to exclude a contribution claim for 
compelled remedial action under contribution provisions 
of the USTA and CERCLA. 

(which" unquestionably creates a cause) indicates the' 
General Assembly clearly intended to create a new and 
separate cause of action. If the ELA was intended to 
clarify and narrow such claims as those under the USTA, 
there would be no reason to require a litigant to choose. 

19] In the course of considering the legislation at issue, the 
General Assembly made various changes to the bill as 
introduced that support South Bend's characterization of 
the ELA as creating a new action. For instance, legislators 
added a new. § 1 to the ELA Chapter as introduced 
describing the general application, saying the ELA 
"applies to actions brought by the state or a private 
person," but does not apply to certain actions brought by 
the state in more extreme environmental contamination 
cases: where the site is listed on the National Priorities 
List, scores at least 25 on Indiana's solid waste 
management scoring model, or is deemed by the IDEM 
commissioner to be an imminent threat to human health or 
the environment. 1997 Act § 23. In this context, we 
conclude the legislature contemplated ELA as creating a 
new cause of action. 

Cooper also contends that the language "the action" means 
there can only be one action under both chapters of the 
code and that "the action" actually existed before the 
legislature enacted the ELA. (Appellant's Reply Br. at 6.) 
Again, reading the ELA in such a way would render the 
alternative ELA claim in underground storage tank cases 
meaningless. In fact, the definite article in the clause "... 
may bring the action under ..." refers to the *1283 
particular action in the previous clause: "In an action to 
recover costs , associated with a release from an 
underground storage tank...." Ind.Code § 13-30-9-6. This 
clause does not refer to an action brought under the USTA 
but to an action brought based on facts that would also 
produce a claim under the USTA. In so addressing this 
contingency, the General Assembly signaled it did not 
intend to grant claimants two bites at the apple. 

The legislature altered § 2 of the ELA Chapter to clarify 
the nature of the release of a hazardous substance or 
petroleum and to place a reasonableness standard on cost 
recovery. Id. It changed § 3 of the ELA Chapter to narrow 
one factor a court must consider in evaluating the 
environmental risks posed by the activity in question by 
weighing the use of the site at the time of the release 
against the cost effectiveness of addressing the risks 
imposed. Id. Furthermore, the General Assembly inserted 
language providing that a contract allocatingrcsponsibility 
between parties controls despite the ELA. Id. (this 
language appears in Ind.Code § 13-30-9-3(b)). 

Most useful on the question whether the ELA is a new 
cause of action is § 6 of the ELA Chapter, also added by 
the General Assembly to the bill as introduced. Section 6 
states the same proposition in two clear ways. First, it 
provides that an action to recover costs related to a release 
fî om ah underground storage tank may be brought under 

this concept: "A person may not bring the action under 
both this chapter and IC 13-23-13-8," (the USTA). Id. 
Requiring litigants to choose between ELA and US'l'A 

Iwo final changes made during the General Assembly's 
deliberations added sections to the ELA Chapter: (1) 
clarifying that a covenant not to sue under Ind.Code § 
13-25-5-18 would exempt a party from suit as a result of 
the ELA and (2) excluding the ELA from affecting any 
litigation filed before its effective date. 1997 Act § 23 
(enacting Ind.Code § 13-30-9-7 and -8). This provision 
about covenants not to sue as not being affected by the 
ELA Chapter further indicates legislative intent to create 
a new cause of action, for to read the ELA in any other 
way would not require such language, and, like § 6 of 
ELA, to read it as including existing claims would render 
it meaningless. Similarly, stating that the ELA "may not be 
construed to affect any litigation" filed before its effective 
date is in line with such an interpretation, particularly in 
light of a situation in which the ELA would provide a 
more favorable alternative action to a plaintiff after filing 
its suit. 

B. A City can be a Plaintiff unde r E L A . 

Cooper Industries contends that South Bend cannot bring 
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an ELA claim because South Bend is not "the state or a 
private person." (Appellant's Br. at 43-44.) South Bend 
argues that it is a "person" as that term is used in the 
section authorizing an ELA claim. (Appellees' Br. at 
35-36.) The trial court agreed with South Bend. 

This debate focuses on the first two sections of Ind.Code 
§ 13-30-9. Standing in juxtaposition, they do provide 
something of a conundrum. When South Bend filed its 
case, § 1 of the ELA Chapter began by saying: "This 
chapter applies to actions brought by the state or a private 
person." ' ^ By contrast, § 2 said: "A person may bring an 
environmental legal action...." ^ ^ For most purposes of 
Indiana's-environmental laws, the Code defines "person" 
very comprehensively, certainly in a way that includes 
South Bend: ", 'Person' ... means :'.. a city, ... a town, ... 
political subdivision, ... or any other legal entity." 
Ind.Code § 1 3-1 1-2-158(a). It does not define "private 
p e r s o n . " ^ 

FN4.Ind.Code Ann. {; 13-30-9-1 (West 199'8), 
amended by 2007 Ind. Acts 221 § 22. 

420. 

*1284 We look to the underlying purpose of these 
provisions and to similar Code sections for guidance. 
First, it is clear from the plain language of Ind.Code ch. 
13-30-9 that the legislature enacted the ELA statute to 
shift the financial burden of environmental remediation to 
the parties responsible for creating contaminations. In 
effect, this- scheme creates an incentive for potential 
buyers of contaminated land who might be deterred by the 
substantial costs to clean up the land, thus preventing not 
only the cleanup but also redevelopment and economic 
renewal. 

fhe General Assembly enacted other incentives for 
potential brownfield redevelopers at the same time that it 
enacted ELA.£^ One of those, Ind.Code ch. 13-19-5, 
creates the Environmental Remediation Revolving Loan 
Program, and it explicitly contemplates that cities and 
other local government entities will be major actors in 
brownfield remediation and redevelopment. Indiana Code 
j; 13-19-5-1 states the purpose of the Program: 

FN5.Ind.Code § 13-30-9-2 (1998), amended by 
2007 Ind. Acts 221 § 23. 

FN7. All of this legislation was passed as P.L. 
59-1997. 5ee 1997 Ind. Acts 1789. 

\ , • • . ' 

•'N6. The General Assembly subsequently 
amended the ELA Chapter in 2007 by deleting 
the word "private" from § 1.2007 Ind. Acts 
3784. 

[1 OUT 11112] 1131 When courts set out to construe a statute, 
the goal is to determine and give effect to the intent of the 
legislature. Sates v. State, 723 N.E.2d 416 (ind.2000). The 
first place courts look for evidence is the language of the 
statute itself, and courts strive to give the words their plain 
and ordinary meaning. We examine the statute as a whole 
and try to avoid excessive reliance on a strict literal 
meaning or the selective reading of individual words. We 
presume the legislature intended the language used in the 
statute to be applied logically, consistent with the statute's 
underlying policy and goals, and not in a manner that 
would bring about an unjust or absurd result. Prcwitt v. 
State, 878 N.E.2d 184 (Ind.2007); Sales. 723 N.E.2d at 

The environmental remediation revolving loan program is 
established to assist in the remediation of brownfields to 
encourage the rehabilitation, redevelopment, and reuse 
of real property by political subdivisions by providing 
loans or other financial assistance to political 
subdivisions,to conduct any of the following activities: 

(1) Identification and acquisition of brownfields ... as 
suitable candidates for redevelopment following the 
completion of remediation activities. 

(2) Environmental assessment of identified brownfields. 

(3) Remediation activities conducted on brownfields. 
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(4) The clearance of real property ... in connection with 
remediation activities. 

(5) Other activities necessary or convenient to complete 
remediation activities on brownfields. 

Ind.Code § 13-19-S-l (1999 supp).), amended by 2007 

Ind. Acts 221 § 7. 

If, as Cooper contends, cities like South Bend cannot 
bring ELA claims, it would mean that most nearly anyone 
but cities could purchase and rehabilitate contaminated 
land,and consequently seek to recover remediation costs 
from the original contaminator. Cities, by contrast, wo^uld 
have to act solely at local taxpayer expense (though they 
could borrow money from the state to finance purchases 
and remediation). We cannot think of a reason why the 
1997 brownfields scheme would have been crafted with 
this result in mind. 

contamination under the same (or more stringent) 
standards long before the ELA amendments." (Appellant's 
Br. at 21). In particular, Cooper cites Indiana's. 
Underground Storage Tank Act, Ind.Code § 13-23-13-8; 
the Petroleum Release Statute, Ind.Code § 13-24-l-4(b); 
the catch-all environmental statute, Ind.Code § 13-30-1-1; 
and the federal Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA), 42 U.S.C. § 
9601 el seq. (Id.) If the ELA simply amends, for 
clarification or other purposes, pre-existing environmental 
claims, any change vvould apply strictly on a prospective 
basis. C/ Bourbon Mini-Martv. Gast Fuel and Serv., Inc., 
783 N.E.2d 253. 262 (Ind.2003) (because an amendment 
to the USI'A expanded both "the class of corrective action 
for which owners and'operators could seek recovery," and 
"the class of third persons from whom recovery could be 
sought," the statute as amended should be applied 
retroactively). On the other hand, if the ELA creates an 
entirely new action, no cause of action could have existed 
until its effective date. ELA seems to fall somewhere in 
the middle. 

1141 In light of the overall objecfive of the 1997 bill and 
the apparent purpose of the ELA Chapter, we conclude 
that the term "private person" in Ind.Code j; 13-30-9-1 
should not be read any narrower than the more definite 
and generally applicable definition found in Ind.Code § 
13-11-2-158(a). The trial court correctly held that South 
Bend could pursue an ELA claim. 

C. Statute of Limitat ion Runs from ELA's 
, < Enac tmen t . 

[I 51 [161 "A statute of limitation does not begin to run 
.against a cause of action before that cause of action exists, 
i.e., before a judicial remedy is available to the plaintiff" 
Martin v. Richey, 711 N.E.2d 1273. 12,84 n. 12 
(Ind.1999). The substance of a cause of action, rather than, 
its form, determines the applicability of the statute of 
limitation. Shideler v. Dwver. 215 Ind. 270. 417 N.E.2d 

, 281 (1981). 

[171 Cooper asserts that "South Bend had several ways to 
sue exactly the same *1285 parties for the same 

As South Bend points out, the USTA and the Petroleum 
statutes provide only a right of contribution, vvhereas the 
ELA docs not so limit seeking cost recovery from another 
party. See I'aylor Farm LLC v. Viacom, 234 F.Supp.2d, 
950, 962 (S.D.lnd.2002). Furthermore, each of these are 
limited by the type of damage done. As such, the 
limitation found in the ELA's § 6 would only have a 
narrowing effect in those cases involving sufficient facts, 
to support a claim under the USTA. If such facts existed, 
the plaintiff would have to choose between the ELA and 
the . USTA. As to Ind.Code j; 13-30-1-1, it allows 
declaratory and equitable relief only, requires a citizen suit 
notice of six months, and prohibits seeking relief when 
IDEM is also seeking declaratory relief. (Appellees'Br. at 
33). Finally, CERCLA's § 107(a) would require South 
Bend to prove it was an innocent landowner, while the 
ELA explicitly permits recovery without regard to the 
plaintiffs part in causation of the damage. 

Cooper argues that the "substance of a cause of action, 
rather than the form, determines the applicability of the 
statute of limitations," meaning South Bend's claim would 
accrue when a substantively similar claim would accrue. 
(Appellant's Br. 20-2\ ,quot ing Ricev. Strunk. 632 N.E. 2d 
1151, 1153 (Ind.Ct.App.1994), affd.dlQ N.E.2d 1280 
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(Ind.1996). also citing King v. Terry, 805 N.E.2d 397 
(Ind.Ct.App.2004).) For instance. Cooper cites both 
Shideler v. Dwye.r and Rice, in which the plaintiffs had 
malpractice claims but crafted their complaints in a way to 
describe claims carrying a longer statute of limitation than 
the more obvious claim of malpractice. The courts in both 
cases found that, in fact, the underlying claims were 
actually for malpractice, and the two-year lirnitation for 
malpractice actions should apply. We think the case law 
Cooper cites on this point addresses the question of how 
parties characterize facts in their pleadings, not with a 
change in the underlying law. 

Here, if any similar spin has occurred on South Bend's 
part, it has a limited effect, for at least some of South 
Bend's claims could not have been brought before 
February 28, 1998. If the reverse were true and South 
Bend could have brought the substance of its claims 
before the end of an ap'plicable statute of limitation but did 
not, the 5/ii'^c/gr rule might bar the City's recovery. In this 
case, however, South Bend did not have a complete cause 
of action until the ELA became effective, fhcrcfore, the 
statute of limitation could not have begun to accrue until 
that date. 

*1286 Cooper fiirther asserts that the statute of limitation 
should have run against South Bend in accord with 
standard discovery rule principles-when it knew or should 

•>have known of the injury. (Appellant's Br. at 13-17.) This 
misses a broader point about applying statutes of 
limitation: a statute does not run until a cause of action is 
complete. The discovery rule may tell us when there was 
sufficient knowledge about facts,"but it does not apply at 
all to the completion of the underlying law to a cause of 
action, except to the eictent that the law depends on the 
claim being factually complete. Indiana courts have held 
consistently that the discovery of a legal theory will not 
serve as the accrual date, but not that a cause of action can 
accrue before the law provided for such kind of claim.^^ 

We conclude the new nature of the ELA claim 
warrants setting accrual no earlier than the date 
of enactment. 

Cooper claims that under this logic"a claim could be 
brought based on facts known for a hundred years. Such a 
claim still must be brought, however, within the applicable 
statute of limitation from the point of a new cause of 
action's effective date. In other words, any opening of the 
floodgates would have a time limit. That time for the ELA 
passed either on February 28, 2004 or February 28, 2008, 
depending on which statute of limitation applies. Parties 
who newly discover ancient contamination arid seek to 
recover costs will be in the same position under the ELA 
as they would be under the USTA: the statute of limitation 
will begin to run on the earlier date of actual discovery or 
when a reasonable person would discover the facts. 

"1'hough the parties join in debate over whether South 
Bend has agreed that the property damage statute of 
limitation applies in this case, we will adopt six years as 
the applicable time p e r i o d . ' ^ Six years from the accrual" 
date was February 28, 2004. Because South Bend filed 
this actioji March 19, 2003, it filed within even the 
shortest arguable limitation. Because we understand the 
ELA as addressing the issue of "brownfields," that the 
legislature did not intend to bar cities from bringing these 
actions, and that the statute of limitation did not run until 
the cause existed, we hold that South Bend may proceed 
with its ELA claims. 

F.N9.,"l'he parties disagree over whether South 
Bend conceded the six-year property damage or 
the tcnryear "catch-all" statute of limitation 
applies at trial. Because we find South Bend's 
ELA claim would survive under either proposed 
time period, we do not address the question of 
the City's concession but instead limit our 
analysis to the accrual of the statute of limitation. 

FN8. In Commercial Logistics Corp. v. ACF 
Indus., Inc., No. 4:04-cv-00074-SEB-WGH, 
2006 WL 3201916 (S.D. Ind., filed July -18. 
2006). Judge Barker held that an ELA cause 
accrued before enactment, on the theory that the 
ELA covers acts occurring before its enactment. 

III. Does Cooper Hold the C o r p o r a t e Liabilities for 
Surviving Claims? 

Both parties moved for summary judgment on whether 
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Cooper is the corporate successor of Studebaker with 
regard to the environmental liabilities involved in this 
case. Cooper contends thatthe liabilities did notpass from 
Studebaker to Studebaker-Worthington in the 1967 asset 
sale and therefore did not end up with Cooper. 
(Appellant's Br. at 23.) Cooper's theory is that asset 
purchases do not transfer liability, so the liabilities stayed 
with Studebaker until Studebaker terminated its corporate 
existence, at which point the liabilities expired. 
(Appellant's Br. at 24, 30-31; Appellant's Reply Br. at 
13-14.) South Bend argues that the liabilities were 
transferred to Studebaker-Worthington in the *1287 1967 
sale, and, in any event, the situation merits application of 
either" the de facto merger or the "mere continuation" 
doctrines. (Appellees 'Br. at 10-11.) 

The trial court held that Studebaker-Worthington 
expressly assumed the Studebaker environmental 
liabilities. It also held that the transaction qualifies as a de 
facto merger or as a "mere continuation" of the previous 
corporate enterprise. 

The 1967 asset sale agreement contained a choice-of-law 
provision: "This Agreement shall be construed in 
accordance with the la\ys of the State of New York." 
(Appellant's App. at 1590.) As a preliminary matter. 
Cooper argues thatthe trial court should have applied New 
York la-w to interpret the 1967 asset sale agreement and 
should have applied Delaware law to the de facto merger 
and "mere continuation" questions. (Appellant's Br. at25.) 
South Bend replies that neither New York law nor 
Delaware law applies and furthermore that doing so would 
not alter the outcome. (Appellees' Br. at 15, 22.) These 
contentions play out differently as respects the several 
questions about successor liability. 

A. Express Assumption 

18][191 Under Indiana law. where a corporation 
purchases the assets of another, the buyer does not assume 
the liabilities of the seller. Winkler v. V.G. Reed & Sons. 
Inc., 638 N.E.2d 1228 (Ind.1994). One of the four 
well-recognized exceptions to this rule is an express or 
implied agreement to assume liabilities. !d^ 

•fhe agreement governing the 1967 asset acquisition states 
the following regarding the transfer of liabilities: 

[A Studebaker-Worthington subsidiary] shall deliver to 
Studebaker one or more written instruments of 
assumption ... to effect the assumption by [the 
subsidiary) of all the liabilities and obligations of 
Studebaker existing at the First Closing except (x) 
Studebaker's liability inrespeetof the cash dividends [to 
certain stockholders], (y) [certain employee stock 
options] and (z) liabilities and obligations for expenses 
and taxes incurred by Studebaker in connection with 
this Agreement and the transactions herein provided for, 
including Studebaker's dissolution and the distribution 
of SW Corporation Common Stock and Series A and 
Series B Preferred Stock to Studebaker's shareholders 
and liabilities and obligations owing to holders of 
Studebaker stock in their capacities as such holders 
(including amounts payable in respect of shares of 
Studebaker Common Stock, First Preferred Stock and 
Series A Second Preferred Stock, acquired by 

• Studebaker from dissenting shareholders as provided in 
clauses (i), (ii) and (iii) above, hereinafter together 
called the "Dissenting Shares"). 

(Appellant's App. at 1570.) 

fhe Instrument of Assumption of Liabilities and 
Obligations, of which the asset sale agreement speaks, 
provides that: ' • 

[l]n consideration of the premises and in accordance with 
' the provisions of the Agreement, and for good and 

valiiable considerations, the receipt and adequacy of 
w h i c h is h e r e b y a c k n o w l e d g e d , [a 
Studebaker-Worthington subsidiary] assumes and 
agrees to pay, perform and discharge all obligations, 
contracts, debts and other liabilities of Old Studebaker 
as the same exist at the date hereof, of any kind, 
character or description, whether accrued, absolute, 
contingent or otherwise, and whether or not reflected or 
reserved against in the balance sheet, books of account 
or records of Old Studebaker, except that [the 
subsidiary] does not assume or agree to pay, perform or 
discharge any of the *1288 obligations referred to in 
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not affect our analysis of de facto merger or "mere 
continuation" nor does the.statute require Delaware law to 
control such discussion. 

Both agreements demonstrate that the parties intended to 
transfer all existing liabilities from Studebaker to 
Studebaker-Worthington except for those listed. Neither 
party contends that the listed exceptions include the 
environmental liabilities at issue. The question is thus 
whether "all the liabilities ... existing at the First Closing" 
and "all ... liabilities ... as the same exist at the date 
h e r e o f include the liability deriving from Studebaker's 
environmental contaminations at the South Bend plant. 

The question is one on which both parties have supplied 
substantial argument. Because we conclude that the trial 
court was correct to grant summary judgment on two other 
grounds detailed next, we pass over whether the trial court 
was correct in granting judgment on grounds of express 
assumption. 

[20] These two doctrines represent exceptions to the 
general rule against passing along liabilities in the course 
of an asset sale are widely accepted in the law of 
American states, including Indiana, New York, and 
Delaware. '^^^ Courts sometimes treat asset transfers as de 
facto mergers where the econoinie effect of the transaction 
makes it a merger in all but name..Some pertinent findings 
might include continuity of the predecessor corporation's 
business enterprise as to management, location, and 
business lines; prompt liquidation, of the seller 
corporation; and assumption of the debts of the seller 
necessary to the ongoing operation of the business. See, 
e.g., AT & S Transport. LLC v. Odyssey Logistics & Tech. 
Corp., 22 A.D.3d 750, 803 N.Y.S.2d 118(2005); Berg 
Chilling Svs.. Inc: v. Hull Corp.,, 435 F.3d 455. (3rd 
Cir.2006); Beals v. Wa.shington Int'l. /fic.-., 386 A.2d 1156 
(Del.Ch.1978). 

B. De Facto M e r g e r and M e r e Cont inuat ion 

The trial court's holding that the 1967 transaction 
constituted a "de facto merger" and "mere continuation" 
appears supportable. 

As for choice of law concerning de facto merger and 
"mere continuation," Cooper cites the Indiana Code: "This 
article does not authorize -Indiana to regulate the 
organization or internal affairs of a foreign corporation 
authorized to transact business in Indiana." l.C. § 

23-l-49-5(c). Cooper further says Delaware law must 
control. This provision from our Business Corporations 
Law may well prevent certain regulatory actions as 
respects foreign, corporations granted certificates of 
authority to transact business in Indiana. It docs not drive 
the judicial task of discerning the overall effect of 
corporate transactions on the interests of persons and 
entities who were not party to the earlier transactions. Our 
task is to understand what dealings have occurred, not to 
order new action affecting a corporation's internal affairs. 
For at least these reasons, Ind.Code j ; 23-1 49-5(c) does 

FN 10. "I'o be sure, Delaware's version o ide facto 
merger is far more restrictive, as Cooper argues. 
Focused as it is on shareholder rights, Delaware 
may be something of an outlier on this subject, 
though obviously a very influential one;'5ee, e.g., 
Orzeck v. Englehart. \95 A.2d 375, 378 
(Del. 1 963) (affirming that de facto is part of, 
De laware law, ' dec l in ing to embrace 
Pennsylvania's more fialsome version of the 
doctrine, even as respects shareholders). 

"fhere is only modest,contest that the 1967 transaction 
followed this pattern. *1289 Studebaker was founded in 
South Bend during the mid-1800s. For more than a 
century Studebaker conducted industrial operations in 109 
buildings spread across approximately twenty-five city 
blocks at its headquarters in South' Bend. In 1963, 
Studebaker began diversifying into other lines of business 
and stopped manufacturing automobiles in South Bend 
due to a weakening automotive market.^In the fourteen 
months following the decision to stop manufacturing 
automobiles in South Bend in December 1963, Studebaker 
sold its foundry, machine shop and engine plant, stamping 
plant, final assembly plant, body plant, power house. 
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engineering building, truck plant, and several other 
buildings. (Appellant's Br. at 4.) Studebaker also set aside 
a fund in the amount of sixty-four million dollars to 
provide for anticipated losses on the disposal of the South 
Bend properties and equipment. (Id.) 

Studebaker then consolidated its remaining automotive 
operations in Hamilton, Ontario, to be conducted through 
its subsidiary, Studebaker of Canada, Ltd. (Id.) Studebaker 
allegedly discontinued all automotive manufacturing in 
Hamilton, Ontario, on March 4, 1966. (Id.) As of 1966, 
Studebaker consisted of nine operating divisions-none of 
which allegedly were linked to its automotive past and the 
properties at issue in this case. (Appellant's Br. at 5.) 

FN 1 1'. fhe fund agreement covered the items 
excluded in the note above. 

Moreover, the Proxy Statement sent to Studebaker 
shareholders and the 1967 Studebaker and 1969 
Studebaker-Worthington annual reports show that the 
divisions, subsidiaries, and products of Studebaker 
became the divisions, subsidiaries, and products of S-W. 
(Appellees' Br. at4.) The Proxy Statementalso establishes 
that there was a continuity of shareholders between 
Studebaker and S-W. (Appellees' Br: at 4.) The officers 
and the employees of Studebaker also became officers and 
employees of S-W after the reorganization. (Appellees'Br. 
at 4.) 

In 1967, Studebaker entered into negotiations which 
ultimately resulted in a series of agreements and a plan of 
reorganization whereby Studebaker and Worthington 
Corporation combined to form Studebaker-Worthington 
("S-W") and two subsidiaries. Studebaker and 
Worthington Corporation both immediately dissolved after 
the combination of the two companies. 

Studebaker remained legally and financially available to 
satisfy its rernaining liabilities for three years after its 
dissolution and provided- public notice regarding the 
expiration of any pending claims against it. *1290 
(Appellant's Br. at 6.) Then, after having fully met its 
responsibilities, Studebaker ceased to exist. (Appellant's 
Br. at 6.) 

Studebaker-Worthington expressly assumed Studebaker's 
liabilities in the 1967 agreements. (Appellant's Br. at 5; 
Appellees' Br. at 3.) The Instrument of Assumption of 
Liabilities and Obligations provided that Saraband 
Properties, Incorporated, a subsidiary of S-W, would 
assume all potential future arising liabilities that were 
existing at the first closing of the transaction. (Appellant's 
Br. at 5-6; Appellees' Br. at 3.) 

T h e T r a n s a c t i o n A g r e e m e n t p r o v i d e d tha t 
Studebaker-Worthington would assume the current 
obligations of Studebaker naturally associated with the 
business at the First Closing. (Appellees' Br. at 3.) 'fhe 
1967 agreements also set aside a fund in the amount of $4 
million dollars to address Studebaker's retained liabilities 
occurring in the normal course of business. (Appellant's 
Br. at 6.) This "fund" agreement expressly required 
Studebaker to pay for or provide payment for all 
Studebaker's liabilities, expenses, and taxes not assumed 
by S-W.i^^ (Appellant's Br. at 6.) 

We conclude that these facts suffice to warrant the trial 
court's finding that the 1967 transaction,constituted a de 
facto merger such that Cooper may be held to answer 
South Bend's claims. 

[21][22] "fhe "^doctrine ' of "mere continuation" has a 
slightly different focus. It asks whether the predecessor 
corporation should be deemed simply to have 
re-incarnated itself, largely aside of the business 
operations. Factors pertinent to this determination include 
whether there is a continuation of shareholders, directors, 
arid officers into the new entity. See, e.g., Chicago Title 
Ins. Co. y. .4iday-Donalson Title Co. of Florida, Inc., 832 
So.2d 810 (Fla.Dist.Ct.App.2002);Mickowskiy.Visi-Trak 
H'orld\vide. LLC, 415 F.3d 501 (6th Cir.2005). Judge 
Weis helpfully laid out the development of these 
alternatives as respects claims by third parties. Polius v. 
ClarkEquip. Co.. 802 F.2d 75 (3rd Cir.1986). 

In the instant easej as in some we have noted from other 
jurisdictions, the stockholders, directors, and officers of 
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old Studebaker and the former Worthington Corporation 
became the respective players in Studebaker-Worthington 
Corporation. The officers of Studebaker became the 
officers ofStudebaker-Worthington.( 1967 Annual Report, 
Appellant's App. 1828-1859; 1969 Annual Report, 
Appellant's App. 1891-1916.) The shareholders of the two 
former corporations between them owned 100% of 
Studebaker-Worthington. (Appellant's App. 2122.) The 
proxy statement told these shareholders what they were 
voting on was a "merger." (Appellant's App. 281 5-2827.) 
After selling the South Bend properties and exiting the 
automobile business, Studebaker entered negotiations that 
ultimately culminated in the November 1967 Asset Sale in 
which Studebaker and Worthington Corporation sold 
selected assets to Studebaker-Worthington Corporation 
and two subsidiaries. (Appellant's App. 1567-91.) All of 
the acquiring entities were Delaware corporations. Id. 
Studebaker-Worthington did not buy Studebaker's 
automotive business and never owned the sites at issue 
here. Rather, S-W bought only the assets of Studebaker's 
separate collection of nine non-automotive businesses. 
(5ee Appellant's App. 1828-59.) 

[23] The fact the successor corporation was incorporated 
in Delaware does notcontrol. While the law of the state of 
incorporation may determine issues relating to the internal 
affairs of a corporation, different principles apply where 
the rights of third parties external to the corporation are at 
issue.i5ee, e.g.. First Nat'l City Bunk y.',M.k!l£P..-E.^S-.fi.l 
Comercio Exterior 462 U.S. 611 .621 . 103 S.Cl. 2.59 1. 77 
L.Ed.2d 46 (1983), c iti/i^Restatement .(,S e c o n cl^. .of 
Conflict of Laws § 301, which provides: ' 

The rights and liabilities of a corporation with respect to 
a third person that arise from a corporate act of a sort 
that can likewise be done by an individual are 
determined by the same choice-of-law principles as arc 
applicable to non-corporate parties. 

Section 302 provides: 
Issues involving the rights and liabilities of a corporation, 

other than those dealt with in j; 301, are determined by 
the local Taw of, the state which, with respect to the 
particular issue, has the most significant relationship to 
the occurrence and the parties ... (2) The local law of the 
state of incorporation will be applied to determine such 

issues, except in the unusual case where, with respect to 
the particular issue, some other state has a *1291 more 
significant relationship to the occurrence and the 
parties, in which event the local law of the other state 
will be applied. 

r-t-cstatement (Second) of Conflict of Laws § 302. 

'fhis case is a ejaim about property damage. The injury 
occurred in Indiana. The law of the place of the wrong 
occurred (lex- loci delicti ) governs. In disputes such as 
this, particularly because it involves a third person, the law 
of the state with the most'significant relationship to the 
dispute-here Indiana-applies. See, e.g., Chrysler Corp: v. 
F o r d Motor Co., 972 F.'Supp. 1097 . 1103 
(E.D.Mich. 199?) (holding that, the law of the state of 
incorporation is not entitled to preference with respect to 
successor liability issues rather than urider § 302; instead, 
the law of the state with the greatest interest, the location 
of the contaminated property, should prevail over the law 
of the state of incorporation). The trial court properly 
found that the 1967 transaction was a mere continuation of 
the earlier corporate forms. 

Conclusion 

Because we conclude that the statute of limitation has run 
on all of South Bend's tort claims, we reverse the 
judgment granted to the City as respects these claims. The 
trial court was correct that the ELA claim is timely, and 
that Cooper is the rightful corporate successor of 
Studebaker. On these points, we affirm the trial court's 
order and remand for further proceedings on the merits of 
the ELA claim. . 

DICKSON, SULLIVAN, BOEHM-, and RUCKER, JJ., 
concur. .' ' 
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